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LAW  AND  MULTICULTURALISM 

First  Year  Elective 
Spring  2009;  Two  credits 

PROFESSOR  AYELET  SHACHAR 

Class  Meeting:  Wednesday  4:10-6:00 
Office  Flours  (FL  408):  Wednesday  1:30-2:30  or  by  appointment 
Phone:  416-978-1620;  E-mail:  ayelet.shachar@utoronto.ca 
Faculty  Assistant:  Vanessa  Zhang  vanessaz.zhang@utoronto.ca 

Tensions  over  the  expression  of  religious  and  cultural  identities  have  mounted  in  recent 
years,  leading  courts  and  legislatures  around  the  world  to  intervene  in  charged  disputes 
over  such  issues  as  religious  dress  codes,  the  cultural  defense  in  criminal  law,  the 
enforcement  of  customary  marriage  and  divorce  traditions,  and  the  provision  of  medical 
treatment  to  children  against  the  tenets  of  their  parents'  religious  belief.  This  course  will 
draw  upon  the  experience  of  Canada  and  other  legal  systems  to  explore  whether,  and 
how,  the  law  should  recognize  religious,  cultural,  and  linguistic  identities.  It  will  consist 
of  three  parts.  The  first  part  will  explore  the  foundations  of  multiculturalism  as  a  theory 
of  differentiated  citizenship.  The  second  part  will  examine  specific  policy  arenas  in 
which  members  of  minority  religious  communities  may  petition  the  state  for  legal 
recognition  or  accommodation  of  their  distinctive  traditions.  The  third  and  final  part  of 
the  course  will  explore  innovative  legal-institutional  designs  aimed  at  reducing  the 
tension  between  the  accommodation  of  cultural  differences  and  the  protection  of 
individual  rights. 

Reading  Materials:  The  reading  materials  will  draw  on  Canadian  and  comparative  case 
law  and  legislation,  as  well  as  contemporary  political  theory  literature.  It  is  assembled  in 
a  course  packet.  Law  and  Multiculturalism,  edited  by  Professor  Shachar  (Faculty  of  Law, 
University  of  Toronto,  2009).  The  course  packet  is  available  for  purchase  at  the  bookstore 
in  the  basement  of  the  Law  School.  Additional  copies  will  be  placed  on  short-term 
reserve  at  the  Bora  Laskin  Law  Library. 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/lawmulticulturalOOshac 


Evaluation:  regular  attendance  and  participation,  a  one-page  outline  and  preliminary 
bibliography  of  your  research  paper  is  due  by  February  25,  2009;  the  final  research  paper 
(15-20  pages)  must  be  submitted  by  April  30,  2009,  at  12  noon  (Records  Office). 

i.  Foundations 

Week  One:  Introduction 

Objectives  and  design  of  the  course. 

Course  requirements. 

Canadian  Multiculturalism  Act,  R.S.C.  1985,  c.  24  (4th  Supp.). 

Multatii  v.  Commission  Scolaire  Marguerite-Bourgeoys  [2006]  1  S.C.R.  256 

Week  Two:  State  and  Religion;  Citizenship  Models;  The  Islamic  Headscarf  (Hi jab) 

Debate  in  France  and  Beyond 

"France/ Secularism,"  Statement  of  President  Jacques  Chirac,  France,  January  28,  2004. 

Ayelet  Shachar,  "Religion,  State,  and  the  Problem  of  Gender:  New  Modes  of 
Citizenship  and  Governance  in  Diverse  Societies,"  50  McGill  Law  Journal  (2005), 
pp.  78-88. 

Patrick  Weil,  "A  Nation  in  Diversity:  France,  Muslims,  and  the  Headscarf,"  Open 
Democracy,  March  25,  2004,  www.openDemocracy.net 

John  R.  Bowen,  "Muslims  and  Citizens:  France's  Headscarf  Controversy,"  Boston 

Review  (March  2004),  pp.  31-35. 

Anthea  Lipsett,  "Sikh  Schoolgirl  Wins  Bangle  Court  Case,"  The  Guardian,  July  29,  2008 

Gerard  Bouchard  and  Charles  Taylor,  Report:  Building  the  Future:  A  Time  for 
Reconciliation,  Gouvernement  du  Quebec,  (2008)  [executive  summary]. 

Week  Three:  Multicultural  Exemptions  and  Accommodations 

Santa  Clara  Pueblo  v.  Martinez,  436  U.S.  49  (1978)  1 

Will  Kymlicka,  Multicultural  Citizenship:  A  Liberal  Theory  of  Minority  Rights  (Oxford 
University  Press,  1995),  pp.  10-44.  8 


2 


29 


Ayelet  Shachar,  Multicultural  jurisdictions:  Cultural  Differences  and  Women's  Rights 
(Cambridge:  Cambridge  University  Press,  2001),  pp.  10-10, 17-44. 

Martha  Minow,  "Identities,"  3  Yale  journal  of  Law  and  the  Humanities  97  (1991).  51 

II.  ILLUSTRATIONS:  CONTESTED  SOCIAL  AND  LEGAL  ARENAS 

Week  Four:  Education  and  Diversity 

Adler  v.  The  Queen  in  right  of  Ontario  [1996]  3  S.C.R.  609  85 

Ed  Morgan,  "Religious  Equality  Comes  to  Toronto  Education,"  32  Orbit  72  (2001).  94 

University  of  Toronto,  "Accommodations  for  Religious  Observances"  (2008), 
www.students.utoronto.ca/docs/religiousaccommodation.htm  98 

R  v.  Jones  [1986]  2  S.C.R.  284  99 

Wisconsin  v.  Yoder,  406  U.S.  205  (1972)  103 

The  Classroom  Crucifixion  Case,  1  BvR  1087/91  (1995)  [Germany]  106 

Pierre  A.  Coulombe,  "Citizenship  and  Official  Bilingualism  in  Canada,"  in 
Citizenship  in  Diverse  Societies,  ed.  Will  Kymlicka  and  Wayne  Norman  (Oxford 
University  Press,  2000),  pp.  273-293.  108 

Week  Five:  Where  Do  Children  Belong?  Custody  and  Visitation;  "Identity"  Matters 

Linda  J.  Lacey,  "Liberal  Thought  and  Religion  in  Custody  and  Visitation  Cases," 
in  Law  and  Religion:  A  Critical  Anthology,  ed.  Stephen  M.  Feldman  (New  York: 

NYU  Press,  2000),  pp.  411-424.  119 

Kimberly  Van  De  Perre  v.  Theodore  Edwards  [2001]  2  S.C.R.  1014  128 

The  Indian  Child  Welfare  Act  of  1978  [United  States]  152 

Mississippi  Band  of  Choctaw  Indians  v.  Holyfield,  409  US  30  (1989)  156 

Ayelet  Shahcar,  "Family  Matters:  Is  There  Room  for  'Culture'  in  the  Courtroom?" 
in  Criminal  Law  and  Cultural  Diversity,  ed.  Jeremy  Waldron,  Will  Kymlicka,  and 
Claes  Lernestedt  (Oxford  University  Press,  2009)  159 

Week  Six:  Customary  and  Religious  Personal  Laws;  Marriage  and  Divorce 
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David  L.  Chambers,  “Civilizing  the  Natives:  Marriage  in  Post-Apartheid  South 
Africa,"  129  Daedalus  101  (2000).  196 

Marie-Aimee  Helie-Lucas,  “The  Preferential  Symbol  for  Islamic  Identity:  Women 
in  Muslim  Personal  Laws,"  in  Identity  Politics  and  Women ,  ed.  Valentine  M. 

Moghadam  (Westview  Press,  1994),  pp.  391-407.  220 

Ayelet  Shachar,  Multicultural  Jurisdictions:  Cultural  Differences  and  Women's  Rights 
(Cambridge  University  Press,  2001),  pp.  45-62.  231 

Mohd.  Ahmed  Khan  v.  Shah  Bano  Begum,  AIR  1985  SC  945  [India]  242 

Emily  Wax,  "Can  Love  Conquer  Caste?"  The  Washington  Post,  November  22,  2008  254 

Week  Seven:  Reading  Week 


No  class  meeting.  Get  a  head-start  on  the  one-page  outline  of  your  research  paper  and 
preliminary  bibliography,  both  due  by  4:00  p.m.,  Wednesday,  February  25,  2009. 

Week  Eight:  Movie  Screening 

No  reading  materials  are  assigned  for  this  class  meeting.  Professor  Shachar  will  offer 
introductory  remarks  before  the  movie  which  will  be  shown  during  our  regular 
meeting  time  (FLB). 

Week  Nine:  Faith-Based  Tribunals  in  a  Constitutional  State? 

The  Canadian  Society  of  Muslims  News  Bulletin,  Darul-Qada:  Beginnings  of 
Muslim  Civil  justice  System  in  Canada  (2003)  257 

Arbitration  Act,  1991,  S.0. 1991,  ch.  17,  ss.  6, 17-20  260 

Canadian  Council  of  Muslim  Women,  Position  Statement  on  the  Proposed 
Implementation  of  Section  of  Muslim  Law  [Sharia]  in  Canada  (2004)  263 

Marion  Boyd,  “Religiously-Based  Alternative  Dispute  Resolution:  A  Challenge 
to  Multiculturalism,"  Canadian  Diversity:  Religious  Pluralism,  International 
Approaches  270 

Ministry  of  the  Attorney  General,  Backgrounder:  The  Family  Statute  Law 

Amendment  Act  (2005)  275 

Family  Arbitration,  Ontario  Regulation  134/07  (2007)  277 
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Week  Ten:  The  "Cultural  Defense";  Medical  Decisions;  Mature  Minors"  Right  to 

Die? 

"The  Cultural  Defense  in  the  Criminal  Law/'  99  Harvard  Law  Review  1293  (1986).  281 

Sonia  N.  Lawrence,  "Cultural  (in)Sensitivity:  The  Dangers  of  a  Simplistic 

Approach  to  Culture  in  the  Courtroom/'  13  Canadian  Journal  of  Women  and  the 

Law  107  (2001).  300 

B(R)  v.  Children's  Aid  Society  of  Metropolitan  Toronto  [1995]  S.C.R.  313.  330 

Re  J.  (An  Infant):  B  and  B  v.  Director  General  of  Social  Welfare  [1996]  N.Z.L.R.  134 
[New  Zealand]  336 

Rick  Pedersen,  "Don't  Force  Transfusions,  Court  Told,"  National  Post,  August  25, 

2003,  A 7.  344 

Alberta  (Director  of  Child  Welfare)  v.  H.  ( B .)  [2002]  Alta.  D.  360.25.70.20-02  345 

Jenny  Percival  and  Paul  Lewis,  "Teenager  Who  Wins  right  to  Die:  "I  Have  Had 
Too  Much  Trauma,"  The  Guardian,  November  11,  2008  358 

Don  Ellis  "We  Told  Her  We  Loved  Her"  The  Guardian,  November  12,  2008  360 

III.  Institutional  and  Participatory  Attempts  to  Reduce  the  Tensions  between 
Equality  and  Diversity 

Week  Eleven:  Internal  Change,  Legal  Innovation,  and  Regulated  Interaction 

Kacia  Ali,  "Acting  on  a  Frontier  of  Religious  Ceremony,"  32  Harvard  Divinity 

Bulletin  8  (2004).  362 

Jeffrey  Fleishman,  "Islam  in  A  New  World,"  Los  Angeles  Times,  May  6,  2008  367 

Ran  Hirschl,  "Constitutional  Courts  vs.  Religious  Fundamentalism:  Three  Middle 
Eastern  Tales,"  82  Texas  Law  Review  1819  (2004),  pp.  1819-1830.  370 

Broker  v.  Marcovitz  [2007]  S.C.C  54  385 

Hugh  Benevides,  "R  v.  Moses  and  Sentencing  Circles:  A  Case  Comment,"  3 
Dalhousie  Journal  of  Legal  Studies  241  (1994)  413 

Nisga'a  Final  Agreement,  (2000);  Nisga'a  Implementation  Report  (2004-2005),  pp.  1-7  423 
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Week  Three:  Multicultural  Exemptions  and  Accommodations 


Santa  Clara  Pueblo  v.  Martinez,  436  U.S.  49  (1978)  1 

Will  Kymlicka,  Multicultural  Citizenship:  A  Liberal  Theory  of  Minority  Rights 
(Oxford  University  Press,  1995),  pp.  10-44.  8 

Ayelet  Shachar,  Multicultural  jurisdictions:  Cultural  Differences  and  Women's 
Rights  (Cambridge:  Cambridge  University  Press,  2001),  pp.  10-10, 17-44.  29 

Martha  Minow,  “Identities,"  3  Yale  journal  of  Law  and  the  Humanities  97 
(1991).  ’  51 


